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Procedural Safeguards: Private-Ballot Elections vs. Card Check

The following side-by-side comparison explains some of the procedural safeguards found in the NLRB election

process along with any counterpart card check protections:

Private-Ballot Election | Card Check

An NLRB-approved notice that explains the workers’ rights
must be posted by the employer at least three days before
the election.

Workers are informed of their rights only to the extent
articulated by the union organizer.

“Captive audience” speeches within 24 hours of the
election are prohibited.

Employees are subject to un-rebutted, pro-union

speeches up until the time they sign an authorization card.

The election is conducted by an agent of the NLRB in
conjunction with an equal number of observers selected
by the union and employer.

Union authorization cards are solicited in the presence of
union organizers.

The names of prospective voters are compared against a
previously established eligibility list before they may cast
their ballots.

Anyone may sign union authorization cards. Although
forgery of authorization cards is prohibited, there is no
safeguard that prevents forgeries before the fact.

The election ballot box is physically inspected and sealed
by the NLRB agent immediately before voting.

The union maintains control over signed authorization
cards.

The NLRB agent retains positive control over the ballots at
all times.

The union retains control over authorization cards at all
times.

The ballots are secret: no name or other identifying
information appears on the ballot to indicate how an
employee voted.

The union knows which employees signed authorization
cards.

Employees may not be assisted in casting their votes by
agents of the union or employer.

Union organizers may fill out and sign authorization cards
on behalf of the workers with their express or implied
permission, regardless of whether they have read the
cards.

Electioneering near the polls is prohibited.

Solicitation of authorization cards may be accompanied by
any pro-union propaganda that does not rise to a material
misrepresentation regarding the consequences of signing
the card.

Neither the employer nor the union may engage in
coercive or threatening conduct prior to the election.

The union may not use threats or coercion in order to
obtain signed cards nor may the employer use threats or
coercion to prevent cards from being signed.
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First Contract Arbitration
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Negotiating a First Labor Contract Takes Time and Care

EFCA Proponents Argue: “First contract arbitration is the only meaningful solution to the tragedy of tens of l
thousands of workers who obtained union recognition, only to have their free choice of collective bargaining
savaged by employer resistance.”

Brent Garren and Zachary Henige, “The Employee Free Choice Act (“EFCA”): Salvaging Sec. 7 Rights,” 6 (2008)
e

Inconsistent Statistics lllustrate Lack of Clear Data on Initial Contracts

Proponents of EFCA claim that compulsory first contract interest arbitration is necessary because even after a union
is elected as the employees’ bargaining representative, it takes months and even years to negotiate an initial first
collective bargaining agreement. The statistics on which such claims are based are wholly inconsistent.

For example, one study claims that during “the year after initially forming a union, workers are unable to negotiate
initial collective bargaining agreements 32 percent of the time.”* Another study uses Federal Mediation and
Conciliation Service (FMCS) data to conclude that unions were unable to negotiate an initial contract 45 percent of
the time within a year.? Yet, another study “tells us that a contract is negotiated in only 20% of the cases after a

NLRB certification.”?

In fact, there is no definitive data on this point. Yet, even assuming that one of the numbers proposed is somewhere
in the ballpark, EFCA’s proponents contend that failure to reach agreement on a first contract can be attributed
exclusively to employer recalcitrance as part of a strategy of undermining the union’s support among the
employees. Such allegations fail to take into consideration union behavior and numerous other important factors
that impact collective bargaining.

Complexity of Initial Contract Negotiations

The difficulties in negotiating a first contract cannot be understated. Because collective bargaining agreements are
often complex agreements affecting the long term economic interests of both employees and employers,
negotiations typically take several months and even longer in first contract situations. Indeed, the National Labor

! Brent Garren & Zachary Henige, The Employee Free Choice Act (“EFCA”): Salvaging Sec. 7 Rights, 5 (2008) (citing Kate Bronfenbrenner,
Uneasy Terrain: The Impact of Capital Mobility on Workers, Wages, and Union Organizing. Part Il: First Contract Supplement (2001)).

% Brent Garren & Zachary Henige, The Employee Free Choice Act (“EFCA”): Salvaging Sec. 7 Rights, 5 (2008).

® William B. Gould IV, The Decline & Irrelevance of the NLRB & What Can be Done About it: Some Reflections on Privately Devised Alternatives,
5 (Oct. 31, 2008).
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Relations Board (NLRB) recently noted the difficultly of first contract negotiations and recognized that such
negotiations can typically take twice as long as negotiations on subsequent contracts.*

Inflated Union Promises Impede Agreement on a Realistic Contract

One significant factor that makes first contract negotiations more difficult is newly certified unions trying to make
good on promises made to employees while campaigning for their support. Under current law, unions are free to
make promises to employees — however unrealistic — during an election campaign, no matter how outlandish and
even if the union knows that the employer is not in a financial position to make good on those promises.

Employers, on the other hand, are strictly forbidden by law from making any promises. Thus, when these promises
come up against reality at the bargaining table, it is often very difficult to reach agreement, especially when an
employer is already offering wages and benefits to its employees that match those of its competitors. It is important
to note that under EFCA’s card check procedures where there may have been little or no opportunity for the other
side to be heard, expectations would likely be even higher.

When this reality is combined with a lack of any historic track record between the parties, especially where coupled
with inexperienced negotiators at the bargaining table, reaching agreement on a package that satisfies the union’s
political needs while being economically realistic or even feasible for the employer can be extremely difficult and
time consuming.

EFCA’s Compulsory Arbitration Provision

In reality, EFCA’s proponents seek compulsory first contract arbitration because it would alleviate the newly elected
union’s responsibility to deliver on unreasonable campaign promises, thus providing a powerful boost to organizing
efforts. Under EFCA’s first contract bargaining provision, the parties would bargain for 90 days, followed by 30 days
of mediation (if requested by either party) and then compulsory arbitration by a panel appointed by the FMCS. The
panel’s decision or “contract” would be binding on the parties for two years. Thus, EFCA’s first contract provision
would mandate that government arbitration panels dictate the terms and conditions of employment such as wages,
benefits, and other working conditions for newly organized employees if the parties cannot reach agreement within
120 days. Such an arbitrary and short time period is completely unrealistic and fails to take into account the
difficulties surrounding first contract negotiations.

First Contract Negotiations Are the Most Important

Not only would the compulsory arbitration provisions undermine collective bargaining, they would handicap the
bargaining relationship from the very beginning and the importance of first contract bargaining cannot be
overstated in the development of the parties’ bargaining relationship. Collective bargaining for the first agreement

* American Golf Corporation, 350 NLRB No. 28 slip op. at *1-2 (July 19, 2007).
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Small Businesses Would Be Impacted By EFCA

EFCA Proponents Argue: “The legislation doesn’t apply to small businesses, so the corner grocery probably won’t
face an organizing drive.”

Matthew Cooper, “Labor Pains,” Condé Nast Portfolio, Jan. 6, 2009

There Is No Small Business Exemption in EFCA

Despite the widespread misperception that the Employee Free Choice Act (EFCA) will not apply to small businesses,
the reality is that small businesses are covered by the National Labor Relations Act (NLRA), which EFCA amends, and
there is no small business exemption in EFCA.

Current Labor Law Covers All but the Smallest Small Businesses

Under the NLRA, the National Labor Relation Board (NLRB) has jurisdiction over all private-sector labor relations
that “affect” interstate commerce. (The only major industry exceptions are agriculture, airlines and railroads.) This
authority applies to large and small businesses alike. Though there is no exception in the statute based on business
size, the NLRB has adopted administrative jurisdictional standards for establishing coverage under the Act.

These standards are based on an annual minimum dollar volume of business (as opposed to profit), which varies for
different enterprises or industries, with separate thresholds for more than 30 different categories of businesses.
The standards generally range from $100,000 (e.g., office buildings, radio or television stations) to $500,000 (e.g.,
hotels, restaurants, country clubs, casinos).

These standards have not been adjusted for inflation for 50 years. Thus, according to the methodology used by a
2002 General Accountability Office report, more than 84 percent of the workers, or 29.4 million employees, in 4.7
million small businesses that have annual revenues of less than $5 million dollars per year, are covered by EFCA.”

The Casebooks Are Filled with Small Business Labor Disputes

Because the statutory thresholds are so low, the NLRB casebooks are filled with cases involving small businesses.
For example, in Pit Stop Markets, 279 NLRB 1124 (1986), the NLRB applied the retail business standard asserting
jurisdiction over an employer operating a convenience store/gas station, which averaged about $100,000 in gross

! Applied Economic Strategies, estimate based on General Accountability Office methodology in Collective Bargaining Rights: Information on
the Number of Workers with and without Bargaining Rights, GAO-02-835, September 13, 2002; and Small Business Administration, Office of
Advocacy, data available at: www.sba.gov/advo/research/us_rec_mi.pdf.
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sales of groceries and $1 million in gross gasoline sales even though the employer received a mere $43,000 in
commissions from the gasoline distributer.

In Tonnor Brother Foods, Inc., 200 NLRB 409 (1972), a grocery store with a total of 20 employees (eight of whom
were part-time high school students) was covered under the NLRA. J. Shaw Associates, 349 NLRB 939 (2007)
asserted jurisdiction over an employer (an Exxon station and Blimpie stand) with nine to 13 employees.

Impact on Small Business Cannot Be Overstated

The fact that most small businesses would be covered by EFCA is no small matter. As is noted by University of
Chicago Professor Richard Epstein in The Case Against the Employee Free Choice Act:

Small businesses, which as a group are the largest source of new jobs in the country ...
often operate on small budgets, without the assistance of full-time lawyers. Under
EFCA, their first exposure to unions could come at the conclusion of a secret campaign,
which requires them to both hire and acquire expertise on contentious matters for
which they are ill-equipped to deal, at a cost which they can ill afford to bear. These
calls for unionization will divert management from the essential tasks of product
development, marketing and sales on which their business models necessarily depend.
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